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LAW OFFICES OF RICHARD B. MACGURN
Richard B. Macgurn, Esq. (077254)

1015 Chestnut Avenue Suite E3
Carlsbad CA 92008 |
(760) 729-7162 F e e D
AUG 2 3 201
Attorney for BRADD SCHWICHTENBERG GLERK OF SUPERIOR COURT
SAK DIEGO COUNTY, CA
WS
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO
Ln re the Matter of: CASE NO. 37-2011-00150239-
PR-TR-NC
THE SCHWICHTENBERG REVOCABLE
FAMILY TRUST, dated PETITION CONCERNING THE

INTERNAL AFFAIRS OF THE TRUST
AND FOR (1) FORENSIC ACCOUNTING
AND RESTORE TRUST “B” AND TRUST
“Cr; (2) CHARGE GIFTS TO
CHILDREN AGAINST DISTRIBUTIVE
SHARE; AND (3) INVALIDATE GIFT
TO CARE CUSTODIAN

[PROBATE CODE §§17200, 21350]

July 28, 1982

DATE: 10/07/2011
TIME: 9:30 am
DEPT: 23

i i T N N N P R RN PN

Petitioner, BRADD SCHWICHTENBERG, is the Trustors’ son and
beneficiary of the SCHWICHTENBERG FAMILY REVOCABLE TRUST
(“Trust”). Petitioner’s Petition concerns the internal affairs of
the trust and is a request for the Trustee, RUSTY GRANT (“RUSTY")
to prepare a forensic accounting of the actions taken by the
previous trustee, MARY SCHWICHTENBERG (“MARY”); for an Order that
Trust “B” and Trust “C” be restored; for an Order that lifetime
gifts to children be charged against their beneficial interest in
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entire income of Trusts “B” and “C”. However, MARY could only
invade the principal of Trust “B” subject to an‘ascertainable
standard:
1. If the income‘payments were insufficient, then

sums of Trust “B”’s principal may be withdrawn “after

Trust “A” has been exhausted, as are reasonably required

for the surviving Trustor’'s proper support, maintenance,

health and education in the surviving‘ Trustor’'s

accustomed manner of living at the time of the death of

the Trustor first to die.”; and,

2. The Trustee, with the consent of the surviving

Trustor, may use the principal of Trust “B” for the

benefit of one or more of the Trustor’s children, for

the purpose of their “proper support, health,

maintenance and education in their accustomed manner of

living existing at the time of death of the Trustor

first to die....” The Trust further provided that such

payments of principal to or for the child is to be

offset against that child’s ultimate distribution.

Additionally, the surviving Trustor was allowed to invade the
principal of Trust “B” for “all maintenance costs, insurance,
assessments, property taxes, mortgage or trust deed payments,
utility bills, and expenses necessary for the proper upkeep of the
real property which Trustors’ occupiea as their principal place of
residence at the date of the death of the first Trustor to die.”
(v(a) (2)).

The surviving Trustor was allowed to invade the principal of
Trust “C” “only after Trust A and Trust B have been totally
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Fourth Amendment and Melody Underwood Property Trust - March 28,

19597

The Trustors executed the Fourth Amendment on March 28, 1997.
This amendment referred to a new trust created by the Trustors,
The Melody Underwood Property Trust, executed on the same day.
MELODY received a specific piece of real property, valued ’at
$215,000.00, for the purpose of providing a residence for MELODY
and her minor children. MELODY'’s equal share of the trust estate
was to include this gift and not to be in addition thereto.

First Trustor Dies - July 28, 1997

NORMAN died on July 28, 1997. Upon his death, Trusts “B” and
“C” became irrevocable. All amendments made to the trust document
after this date only affect Trust “A”.

Specific assets were distributed into Trust “A”, Trust "B”
and Trust “C”. Trust “A” was funded with $913,491.53. Trust “B”
was funded with 6600,000.00 and Trust “C” was funded with
$370,789.69. Petitioner is attaching Exhibit A, which is the
Allocation of the Trust Assets, completed on October 30, 1997.

Fifth Amendment- First Amendment to Trust “A” - October 14, 1997

This amendment modified the successor trustee of Trust “A”,

naming JENNIFER as the successor trustee.

Sixth Amendment - Second Amendment to Trust “A” - June 17, 1998

The Sixth Amendment modified the distribution of Trust “A”,
and stated that it is “the intention of the surviving trustor that
all of the trustors’ children be treated equally.” ((IV)(E)(2)).
Any loans received by any of the Trustor’s children from the
Trustor were to be included in that child’s share of the trust

11/
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Ninth Amendment (titled Sixth Amendment) - July 22, 2010

This amendment clarified the nomination of RUSTY as successor

trustee.
MARY died on August 28, 2010.
RUSTY had been serving, and continues to serve, as trustee of

all Trusts.

AUDIT OF FORMER TRUSTEE'S ADMINISTRATION

Trustors created an “ABC” Trust. By the explicit terms of
the Trust, the surviving Trustor could invade the principal of
Trust "“B” in limited circumstances and could only access the
principal of Trust “C” when there were no assets remaining in
either Trust “A” or Trust “B”.

Reasons for the Division of Assets Into Separate Trusts Upon the

Death of the First Trustor

Trustors create “ABC” trusts for a variety of reasons, one of
which is federal estate tax planning. However, another compelling
reason to create separate trusts upon the death of the first
Trustor is to provide certainty for the first to die that his or
her assets will ultimately be distributed as he or she intended.

NORMAN was the first to die. NORMAN provided MARY access to
the income of his Trusts (Trust “B” and Trust “Cr) . NORMAN
allowed MARY access to the principal of Trust “B”, however only
for certain purposes, and only if the assets in Trust “A” were
insufficient. MARY was not allowed to draw on the principal of
Trust "C” unless the assets in Trusts “A” and “B” were exhausted.

NORMAN ultimately wanted his assets to be divided among his

children, equally.
17/
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July 28, 1997 to August 28, 2010 (MARY's D.0.D.) declined from
$600,000.00 to approximately $237,903.48. The value of Trust wc~
declined from $370,789,69 to $0. Petitioner is informed and
believes the former Trustee, MARY, made improper distributions
from the principal of Trusts “B” and “C~ prior to exhausting the
principal of Trust “A”. The remedy for this breach of trust is to
return assets from Trust “A” to Trusts “B” and “C”. 1In order to
determine the extent of the assets which should be returned to
Trusts “B” and “C” it is necessary for Trustee RUSTY to conduct a
forensic audit of the administration of the three (3) sub-trusts
from July 28, 1997 to August 28, 2010. Petitioner requests an
Order that Trustee RUSTY conduct such an audit and report the
results to this Court.

CHARGE LIFETIME GIFTS AGAINST INHERITANCE

The SCHWICHTENBERG Trust consists of ten (10) documents, the
original Trust and nine (9) amendments. With one exception (the
Seventh Amendment), the Trust documents are consistent that any
gifts given to Trustors’ children are to be charged against that
child’s share of the Trust estate. The Seventh Amendment was
executed after Trusts “B” and “C~ became irrevocable. Therefore,
that amendment which purports to forgive $125,000.00 of the amount
given to JENNIFER is applicable, if at all, only to Trust “A”. 1In
order for this Trust to be distributed the Trustee must know the
amount of loans and gifts made by the Trustors to all of their
children. Petitioner requests an Order instructing Trustee RUSTY
to ascertain the amount of loans made to and gifts to each of
Trustors’ children as of MARY's D.0.D., August 28, 2010.

/77

-9-

PETITION CONCERNING THE INTERNAL AFFAIRS OF THE TRUST AND FOR (1) FORENSIC ACCOUNTING
D RESTORE TRUST “B” AND TRUST “C"; (2) CHARGE GIFTS TO CHILDREN AGAINST DISTRIBUTIVE

HARE; AND (3) INVALIDATE GIFT TO CARE CUSTODIAN




NYIQOLSND TI¥D OL LAID HLVAITYANI (g) aN¥ ‘IUVH

JATLOGIILSIA ISNIVOV NIJATIHD OL S13Io FOUYHO (2) {40, ISHYUL aNy .9, LSNYL HJ0IsEd d
HNILNAODOY DISNIIOI (1) ¥04 AQNY ISN¥l dHI 40 SYIVAAY TYNMEINI FHL ONINYIONOD NOILILEHJ

3T
/11
/17
!soTaeTOTIoUSq S3T O3 23e3S?
1sni3 oyl JO UOTINGTIISTP SU3 futiosITp ISPAO UB I04 S
!0S€TZ UOT309S @poD 23Bqoid
zopun ‘pIIEAUT PTSY o7 VYANIW O3 1316 oyl eyl I9pPIo ue I04 ¥
!gpesse 3snijy
sya 3o °aIeys aaT30adssx S.,pTITUD 3IBUI asutebe pesbieyo =9
‘g30q I0 NYWMON IO X¥VW FJO SWT3ISITI oyl butinp ' (ssouaATbIO]
ueol DburpnIouT) ‘qqy¥g = pue ¥IAINNEC  I0vd TAQOTEN
‘spTIRTOTIOUS] INOJF Y3 IO Aue o3 s313TH 3BY3 ISPIAO UB I04 "¢
!.,0w pue ,d. S3ISNII-Juns
07 pouinlal 9q ,Yw. ISNIL WOIF SISSSE oYy ‘Burjunoode DTSUSIOT
® JOo s3Tnsax 9yl 03 1oefgqns pue ‘3eyl Ispio ue 104 °Z
10T0z ‘sz 3snbny ybnoxyl L66T '8C Ainp ‘z03snilL
1sIT3 °Yy3l JO yjesp IO 23ep =UI woxj bBurjunodode OTSUSIOT
e ajsTdwodn (3xN0D B{Y3 Aq peaurtodde se Axeronptld saeatad
quspusdeput JISY30 I0) INV¥D ALSOH jeya I9pao ue 104 T
:smoTTOJ se sAexd 13UOTITISd 'HYOIHIAHHM
‘pouTe3qo Sem MOTASY
juspuadepul JO 93BDTFTIAVD OU SIASTTS] pue pswIogul ST I2UOT3T38d
‘pouTe3qo SBM MITASY quspuadepur JO 93BOTITIASD B SS3TUN pPITRAUT
ST ,3Tnpe juspu=dep B 3JO ueTpPO3ISND 8IeD Y. ST OUYM (S) TEMPTATPUT
ue o073 I93sueil B 3Byl sopTaoxd 0GETZ UOTIDSS IPOD 93BACId ‘3esp
s ,ANYH 03 dn ButpesT suTl 343l putInp XYV FO ueTpoOlSND BIEBD pied e
sem WYONTW “PTTEAUT ST 33TH STUL ~TTANNODDW VANIW ©3 00°000°02$

Jo 1331b ® ojew O3 sazodind 3snil 03 JUSWPUSWY yaybta SUlL

0SE128 Hd00 ALivaodd ddd dEMOTTIY TON SNYIAOLSND HJYD OL SIAID

8¢
Le
9¢
G¢
ve
£C
(A4
1¢
0¢
61
81
LT
91
ST
A
€1
(A
1T

01



> w N

10
11
12
13
14
15
16

17

18

19
20
21
22
23
24
25
26
27
28

6. For such other and further relief as the Court deems just

and proper.

I_/\'
Dated: b///j". l/ LAW OFFICES OF RICHARD B. MACGURN
BRAPD SCHWZCHTENBERG - Richard B. Macgurn, Attorney

for BRADD SCHWICHTENEERG

VERIFICATION

I, BRADD SCHWICHTENBERG, am the Petitioner. I have read the
foregoing PETITION CONCERNING INTERNAL AFFAIRS OF THE TRUST AND
FOR (1) FORENSIC ACCOUNTING AND RESTORE TRUST “B” AND TRUST e,
(2) CHARGE GIFTS TO CHILDREN AGAINST DISTRIBUTIVE SHARE; AND (3)
INVALIDATE GIFT TO CARE CUSTODIAN and know the contents thereof.
The same is true of my own knowledge, except as to those matters
which are therein represented on information and belief and, as to
those matters, I believevit to be true.

I declare under penalty of perjury under the laws of the
State of California that the foregoing is true and correct.

Dated this /5;7%day of August, 2011 at Washington, D.C.

L =

BRADD SCHWICHTENBERG

-11-

ETITION CONCERNING THE INTERNAL AFFAIRS OF THE TRUST AND FOR (1) FORENSIC ACCOUNTING

AND RESTORE TRUST “B” AND TRUST “C”; (2) CHARGE GIFTS TO CHILDREN AGAINST DISTRIBUTIVE
HARE; AND (3) INVALIDATE GIFT TO CARE CUSTODIAN
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Chart #2 THE SCHWICHTENBERG FAMILY TRUST

Revised 10/30/97 - “n?ih. ALLOCATION OF TRUST ASSETS )
- Trust Assets al date ot death: DOD Valug * 50% to Trust A | Ailocated Value | 81.8% to Trust B | Allocated <m_mmITmm”wﬁ\quuc&‘m. Allocated Value
= Residenbal real property locateg at |~ 0 T T T ot
1521 Via Entrada Del Lago. San : 1
~ Marcas CA 82069 235,000.00 100% . $235,000 00
- e e Y e i e b — P S ity — . B e — i S
= Brokerage Accounts: L i i - |
= A.G. Edwards account #557- ]
Iy 021590013 ——— 4 . i e o o - e ]
bt 200 shares Baimea 1.806.00 - _ . - e oy 200shares” 1.800.00 |
[t . . . . . ’
o 200 sharss Bonavista Petroleum Lid. 189.10 200 shares 189.10
143 shares Cenlex Corp. 7,385.78 143.shares 7,395.78
18 shares El Paso Natural Gos Co . B R o - o -
( , New .| 1o 18 shares Lk LA S S E
PO Y B Y S St B | OsharesT T T Sem
 [BA0 shares Forlune Brands inc | g a07 50| 740 shares L A A N
240 shares Gallaher Group PLC .
Shomsoed ADR . 43%000| 240shares | ¥ U DU S B
624 shares Kimberly Clark Com 31,375.50 . 624 ghares 031,375 5¢G
600 shares Loews Comp. ]...82.272.60 " T shares 62212507 T T T T~ I
600 shaies Mesatnc, . I P N At S o | - T 60Gshares |7 T 34Ts0
700 shares Mitchall Evergy & Dav |7 TP w1 T T e e e I e S 7
Com. Classs . 4.768.75 N —_— N . | .200shares - 476875
40 shares Newport News . R
Shipbuikling Inc. 811.25 40 shares . 81125
200 shares Tennoco Inc. New " g4G0.00 T ) ’ T T T sares T T T §.400.00
3.987.241 shares Frankiin Calil |ax . T T . T I
Free Trustinsued Tax Frese Incoma i
Fund - Class | 49,681.02 3,887.241 shares 49,681.02 ' .
IDS Account #57303150 3 021 _
572,931 shares IDS 1High Yield Tax ~ ="~ . - T T
Exempt Fund ‘ 2,652.67 | 572.931 shares 2,652 67 )
. $162,000 United States Treasury s
“ Bond, 13.1250%, due %15/2001 200,728.12 $162,000 200,728.12
216,000 Uniled States Treasury )
Bond, 13.2500%, due 571512014 338,107.50 $164,000 256,711.25 $52,000.00 81,395.25
124230 901 shares 1DS High Yield , : -
Tax-ExemptFund 574,830.02 55.886.54 518,943.48
d Cash: . 48,832.38 _ 48,106.01] ° - 823.37
- Annulties: a
- IDS mmediate Annuity Policy #3300 T D . T R T e e
3106633-3 263,260.69 - i , ‘ 263,260.69
5 T S S B e B S Mt el
i 1995 Dodge Van, with medical e R e e e L e B S
I transport upgrades 25,000.00 100% - 25,000.00
) Clothing, fumiture and fumishings, 7
L andpersonalefiects | s000.00 100% 5,000.00
H,.n&. G Edwards & Sons, Inc. . | 1.884 26727 T $913.491.83 | ) $600,000.00 ' TTTTY370746.69
. INFESTMENTS 53K 857
. Kenneth R. Kiauber
Branch Manager Page 1
+ 5973 Avenida Encinas, Suite 316 X

Carlsbad, CA 92008
180-830-2444 / 800-568-2443
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