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" JAGK GYNNELE
PHOREE (G14) 3100866

N CAMFORNIA _ , _
‘DEPARTMENT OF ‘ _ ,
tOVCATION o July 20, 2005 -

1430 W srepey
BACRAMENTO, CA
VEBLAEPG)

Ronald L. Diedrich, Directnr and Chigf Administrative law Judge
Dopartment of General Sarvicss-Office of Administrstive Hearings
660 J Strest, Sufte 300

Bacramento, CA B5814

Dear kr. Diedrioh: -
Subject: Agreemant #4427

1. __ Submittad for your approval are four copies of the attached agreement. Pleags
sign in the contractors signature box and retum alf four roples to tha Contracts. -
Office at the address notad below, When final approval is obtained for thig -
agresment, an approved copy will be mafled 1o you.

Contracts Office
 Califomia Dapartmsnt of Education
1430 N Street, Suite 2213
‘Sacramento, CA 85814

(

2. Please attach one copy of board resalution/esrtified board minutes or éxoerpt.
of board mnutes authorizing parean to eign in your behalf and approving the
agreemant. ‘ ‘ ‘

3. ___Pleace also sign and retum: Certification COC-304.

4. _x_Enclosed is one fully exéwfed copy for your records. o

Sincarely,

| :mff!sﬁur&

- Mangie Burke, Staff Services Manager
Confracts Office

EE/Td S TEES (4 916 . AlG NOTLEINAS RO . S5161  SHOE-T1E-YN
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S , : RALT N
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1, -M‘memmmmmwmmwmmmwwm

" Califomia Departcoent of Bdueation (CDE)

— _
Departmeat of Geteral Services, Office of Administrative Hbarlugs (DGS/OAH)

2 The tenm of e j@*‘,m v T T
Agreement js; thraugh gne30.‘.. 08

3. ThemaXmumemount  § 29,065,955.25 o , b
of this Agresmant fe TweuyWioe Million, Sfay-Eight Thousand, Nine Hundred Fifty-Five Dollirs & Twoaty.Five Con

4. The partiea to comply with the terma and Y T M

| ‘m“mw i pb’. mdmofmernunwmg extibils which are by this reference made a
Bxiit A~ Scope of Work : - ~ T

 Exhlbit B - Budget Dstal 8nd Payment Provisons : 10 pagefs)
Extbit C* ~ Genaral Temms and Condons | | | -

Cheek mark one e helow as Exhibk I, ' - :
‘Fg]W-DMITMWM(W&Mo%pMdiMagreemml) 2 pogas

Exhibit - 0* Speclsd Terms and Condiians
Exhibit £ ~ Additionad Provisions . » - pagels]
 a ‘ :
L\' s o ) ‘ h
m-mmmmmmqumdee part of this agrasiment us ¥ attaehed haveto,

Thesse documents cen be: viewod o w008, 038,20, gron/Stan el asrduags
N WITHERS WHEREOF, thiy Agrasmunt hex been excearied by Bwr partios hotato,
. CONTRAGTOR
CONTRACTORE ARG @ afvar 01 a1 bdvicont, Mmommmdc-l
_Department of Services — Offics of Administrative Hearings
T e e . DAYE BIGNED/ Do 0ot hpey

Abtess

560 ] Street, Suits 300
Suceamernto, CA 95814

STATE OF CALIFORNIA _

. Criifornia Dopartpsen

\./ \DORBAYN
1430 N Strest, Suite 2213, Sacramaniv, CA 95614 , o
" 8 NG, i W . i ) .

c2rg- 2 ' :
d  £res 225 g1g NA NILLENE 105G S816T  QBER-1Z0N
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B

. :
| Departrment of Generi Gervices
~ Office of Admintstrative Hearings

g Interagency Agregment No. 4427
U May 28, 2005
Paged of § -
 ExHeT
‘ SCOPE OF WORK
GENERAL SCOPE ‘ ;"

Bisée and fodacal law provides thad ail children with disabliites are entitled to a free and

appraprtate public education under the Individuale with Disabllities ‘Education Act (20 Utited
States Code section 1400 et seq., as amended by Public Law No. 108.448).and Part 30 of the

. Califamia Education Code, commencing with Education Code section 58000, Eligible puplls and

thelr parents are antitted to procedural safeguards with respect to disagreaments concerning
decisions about assessment, eligibility program develapmant, placement, and afree appropriate
public education. A request for Process, including madiations and administrative haartngs,

-may be made under 20U.5.C. section 1415 st sgq, and EC section 66500.1 6t s8¢: Doparimarnt

iind madlation servicas pursudnt to and In accordance with the requiremants of fadersl and stats
lows and regulations, ncluding @t servites as specically detalled In this agreement,

SUPPORT STAFF

OAH agress to makntain o provide admirnéxtaﬁvé, supervisory and other subpon steff to d;fe:ate;
the medlation and hearing process, Including staff who will: {4) provide detalled information to

callars, including information regarding hearing procedures; (2) redeive, salendar, and moniorand .

report on the status of cases for medistion and heering: (3) issue notices, Including notice of
hearing date, mediation date, calandar atatus, pre-hearing conference date, motion and related-
filing deadiines, (4) amange for interpreters or speclal accommodations; (5) amangs for
transcription of hearing audiotapes and distribution; (B) prepare cases for storage and rmalntan
closed file inventory systern: {7) perform functions in connection with communication items

* identified.

TRAINING
1. OAH agrees o provide special education unil ALJs spéhlgﬁlix&d fraining ragarding IDEA

(induding amendmente made by Public Law 108-446), Education Code saction 58000 at seq,

- &nd related reguintions, a5 well as global skifts tralning, as spechied befow, Teainings will be
deslgned o engure that all ALJs meet the minimum fraining standards spaciied in section .
3082.2 of Tile 8, Calttornla Gode of Regulations. - _

2 Presiding AlJs will determine whan AlJe have a working knowledge of tha laws and
regulatione governing services to studants 0 qualify for servicag under the IDEA and related
California laws and regulations, and the programmatic aspeots of spacial aducation, sstvices,
8nd supports. Only ALls who have the level of expertise specified in propogsd regulations
section 3082.2 wAll be assigned medlation and hearing duties. ' ' :

£2/%0°d €57 i2T 9T : MIQ HOTLHONA3 W 193dS 9G16T  SBEE-12~AON




Case 3:

. 11/21/7885

3.

o AV e e e

08-cv-00226-%AJB Document 1-2

"o wr 4s r emsel ey

Filed 02/05/2008 Page 6 of 79

. “ "7 N v m e e mr MAPEU e eeants we
16:51 9168968 o PAGE B7/24

Dapartment of Genoral 8stvices
Office of Administrative Heseings

. Interagency Agreament No. 4427
May 26, 2005 :

. Pago 2 of 8 .
OAH, with slakeholder input and In coummizmh COE, will provide 80 hours of specisiizad
training annually in special’ education law ehd issuss, mediation tachriques, pre-hearing
processes, and current pedagogioal (ssues. Annual tralning will also address consistenay in
procedures and practioes. ALJS will reoeive tralning that addresses the glabal competencios
for afl adjudicative procoadings. This global skills ' training will address such toples as the
dynamice of medistion, fisteping and comrmunication skills, Interest-bssed. mediation,
tachniques to avald mpasse, Writing clear and complete mediation agresments,)

D. MEDIATIONS/DUE PROCESS HEARINGS

1.

"
3.
-
4
6

OAH agrees to maintaln a eeparate specisiped unt of Administrutive Law. Judges (ALJS)
these ALIs meet the minimum quaitications bpecified in section 3082.1 of Title §, Calfomia ,
Code of Reguiutions, are to function a officefs and mediators, QAH agreas that the AL Js wil
work with the parties to resolve their dispute . ALJs-will be assigned a mix of hearings and
mediations, with each case typically béing daggned & hearing-ALJ and & mediationsALd. in no-
case wil OAH asaign an ALJ wha faciiftates g diationto preside ovar a'hearing inthe same

ALlg will bs responsible for managing mediations through to impasse or resolution. and
prepare a writlen mextiation agreenent if sucgessful, A single case file wil be maintained, but
all materials related to the mediation wil bs edaled and nof reviewed by or discussed with the

hearing ALJ. Assignad ALJs wil coordinate with régard-to schedullng. - o

OAH will conduct rediations and due proceas humrings at « locaion st is convenient to the
parants. OAN Wil prepare, in consultation with CDE, a form “Notice of Mediation” to advise the:

-~ parties of procedure and their rssponaibliities, Including materigle aach Is raquired to bring %o

the medlation.

. QAR will assign the special edugation unit ALJs.to reglona! offices throughout the Stata, and

they will be supervised by a local Prasiding ALJ. OAR will assign these Presiding ALJS on an

‘8xclusive and ful-time basls to administer the heanng and aftemative dispute resolution
progrartin their assigned offie. Presiding ALJS Will supervise the special education ALJs in
thelr reepective officos; agsure training end mentoring of ALJs and support otaff; rule on
continuance requests and cther pre-hearing law and motion matters; oversse the technical
operation of the program; evaluats ALds; and deview ALJ decisions forlagal sufficiancy., logic.
and clarity. | . - , n

. OAM, in coneultation with COE, agrees to devise a *Request to Set” form by which & party mey

request & hearing and/or mediation. The form will be available on the intamet, flled
elactronicatty, of in written form. OAH calendat staff will process these requests, assign a case
numbar, en!ertrrolevsm Information an OAH‘sj’mmpufeﬁzed' ease management and tracking
system. :

£ 4 ECEG L2 976 AIG MOTLEPNAE 10305 . 9880 $88Z-1E-NN
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Departmant of Genoral Sarvices

UmMGEe of AAMHAIFTTITVO Heanngs

Interagency Agrasment No. 4427
. o : ' T May 28, 2008

o~ S B Page3 of §

8. OAH agrees fo conduct due process hearings in accardsnca with reguilations section 3080 et
3eq., Title &, Calffornla Code of Regulations, @2/
(2]

7. OAH agress that R will ensure that the commupication needs of non-English speaking pa
- @ hearing-disabled pdrties are accom tad in hearings, pre-heanng conferences,
-medintions, and related proceedings. OAH will use interpraters who arercertified by 8 courtor
government agency provided cedification s svailshle in the required languaga; the parties
acknowledga and that nat all lsriguages have a cortification axamination. Additionally ALJs
may provisionally qualify an interpreter whan pecessary pursuant to Title 1, section 1032,

E. COMMUNICATIONSANFORMATION SHARING

1. OAH will work with CDE to provide infermation for and fo update the CDE Web site pages

pertsling  to  the |Spocial Education Hesring Office @3  pasted  at

®li ’ B OAH will be given adminlstrative rights to the SEHO
database. OAH witl provide COE with a llalsoni for issues pertaining to the Web she.

‘ 4

2. In coneultation with CDE, OAH Will prepare consumer brochures for special education

- proceadings, which will be widely disseminated 1o LEAS sng parents of students with
disabliiles, At g minimum; all public forms, procedures, and brochures shall be muade avallable
In English and the five foreign languages most commonly spoken in Califomla schools:
Spanigh, Vietnamese, Hrhong, Cantonese, and Tagalog.

‘ 3 OAH will updste the OméHearixg Manual, adding ¢hapters for spacial education medistions
and hearings; including Information regarding spacial education legal and proosdural issves
and wi revise the mariual es needed to Incorporate substantive changes In laws or

regulations. QA will work dlosely with the CDE 1o customize procedures as necessary.

4. - Upon completion of & hefaﬁng. OAH- will subm't hard coples of the decislons to CDE. Ona
-y monthly basis;. OAH uploads all redacted reports to CDE's: hearing daeclzlon database.

- 8. OAH, In consultaion with GDE, whl update the publication “Notice of Procedura) Safeguards®
and make coples avalleb{e to parties and the public, ,

6. EAH vgﬂ update and provide an sftamey and ndvocate | ist tb‘barﬁas {as required by law) and
1@ public. ~ - ,

7. OAH wil rhaﬁwtain the Special Education Hearing Otfice Advisary Committas of attomeys,
advocates, parenits, and échool employees and will scheduls semiannual meetinge with the
cominitiee, ona in northetn California and one in sovithern Caltfomla.

Roel'd  exzswzole A8 NDILEOPG2 T8(D5d5 LSIST  SBOT-12-rON
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Department of General Services
Qffice of Auministrative Hearings
. Interagency Agreament No., 4427 .
S, . May 25,2605 .
~ Pagedofs

F. DATAGOLLEGTION AND REPORTING - |

1. When OAH opens a case for mediation or due process, it will notify the Procedural Safeguards.
Referral Servioe Unit of the case number, thy date that the case opsned, the name of the
complainant, the school district involved. : . "

2. OAH will provide CDE, n st least & quartsy,basis, with the following information:

a.' Mediations: 1) Number of mediations not related to hearing requasts; 2) number of
mediatlons related to hearing raqussts; 3) number of mediation agreements not related to
hoaring requests; 4) number of mediation agreemants relsted to hearing requests; 5)
numbaer of medliations panding : :

b, Due process hoaringa: 1) Number of hearing requosts; 2) number of hearings held; 3)
umbsr of decisians issusd aftor timedines end extension explred; 4) number of hearings
. panding; 5) number of expedited hearings, - - |

¢. In additon, OAM will provids cage statup; district- from which the requast originated;
prevalling party; demographis descriptors; and duratlon and resuits of any mediation and
due process dealskyns, including any mediated agreements. The contractor must have the
abllity to provide CDE with the costs of hearings and/ar mediations on both an aggregate
~and indvidusal basig, S . ‘

3. OAH willydevek:p. raport to COE on, a}iii‘i}nplemon! _recommendationg for system
improvement. : '

4. OAH will develop and provide to parties an evaluation form for complelion by pamies who
participate in medlatkas and/or hearings. OAH shatl review and provide COE a summary
teport of the evaluations on a quariery basis. ‘

8. OAH wll gather, analyze, and report to CDE atatistical dats on productivity of hearing officers -
and mediators, : R .

G. TRANSITION

1. OAH agrees to hire staff and purchase Information Technology systams, including computers;
natwork gwliches, snd other cquipmant for the purpose of developing and expanding the
Currant case managemen system and a calendafing system fo accommadate & separate and
complete spectal education system. R S p

2. OAH agrees to find and lesse office Space for speciel education units and order and purchsse
a‘mce.equ!pmam: and supplies for rew staff. The acoounting and biling system, Including
provision for audit reports, will be expanded, and OAH agress to have.in place a parent and
LEA notification plan. In consultation with CDE, OAH agrees to develop and finalize an initial
training program for ALJs,

, 1
L2-82°d  ECPS w916 M3 HALIENTS W193d5 LE:GT GRE-TE~ON
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Department of Ganeral Services

Office of Admintatrative Hearings

Interagency Ageoement No. 4427
. _ May 28, 2005 :
S ' , Page 8 of 5

3. Subject to paragraph G4, OAM wiit accept for fiing and take alf nebessary and appropriste
: jm l%g?soma all special education diie process snd mediation matters submitisd on orafter

4. OAM will refer thosa due procass matters submitted between July 1, 2006, and Dacember 34,

2006, In which the parties request mediation 1o McGeorgs, whicts witl assign a medistor, n

thoss eases, MeGeorge shall contruct with a mediator, catendar mediations, prepare mediation

agreemonts and camy ot all related administrative functions necessary to the medigtion.

OAH le not responsible for any such matter refarrad to McG eorgo unless and unti 18 relumad |

-t QAH by McGeorge. Any such matter that remains panding on June 30, 2006, wil be
transfemed to OAH for handling in acoordance with the terms of this agreemant.

[}

5. OAH scknowledges and agrees that McGearge wil continue to provide all due process heating
and/or mediation services required inthose matters filed prior 40 July 1,2008, that are pending ‘
on that date. Any such due process mattsrs that remain pending on Jung 30, 2006, will be
tranaferred to OAH. With ODE's aesistance, OAH agrees (o meat with McGoorge to plan for -
the dlsposition of any such pending matters, Including the physical transfer of files. /

6. With CDE's assistance, OAH agrees to meet with MocGeorge 16 plan for the disposition of
— matters pending as of Juna 30, 2005. ' : M

7. OAH agrees, In consullation with CDE and whe}e possible, McGeorge, to compiete a
natlfication pian for the public, parents and LEAs, ingluding contact names, eddresees, faxend
teiephone numbers, and publicize and advice regarding new procedures and disposition of
pending matiare, ,

H.  CONFIDENTIALITY

OAH agraes to .lmplément and enforce any provision in the law concemi .mnﬁdentiali of
mfarmaﬁcn and/or reconds refafing special educstion hearings and mdlatlonng& ’ i

L PROJECT REPRERSENTATIVES
The CDE project reprasentative during the term of ﬂ"lis Agreement will bee Allison Smith (918)327-

3932. The OAH project representative during the term of this o )
‘Diedrich (816) 445-4926. ‘ ng the term 9 is "Agreemem will be R‘?“a‘d L.

|

260'd  $YPS 2% 916 ‘ - O1Q NOLMSOEE 088 | 8:81  SORT~IT-ON
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Depiurtment of Generat Sarviees
Office of Admintstrative Hoarings
Interagenay Agreemant No. 4427
May 25, 2005

_ Page 1 of 2

EXHIBIT8

BUDGET DETAIL
INVOICING AND PAYMENT

A For sanvices satisfactorfly remém_d. and upon receipt and apﬁmvalofhe‘ﬁm;:e;,tﬁesm

agreés lo compensate the Contractar for actual expendiiunss incumsd In accordance with
the rates specified hereln, which is attached hereto and mude part of this agreemant,

The Invaice shall include the Agreament # 4427 and shall be submitted at the end ot: ;he :
contract perod in dupiicate to: , ‘

Caltfornia Depantment of Education _
Adminiutrative Services Uait - Speclal Edueation Division
1430 N Streat, Sulte 2401
-Batramonto, CA 85814
Attention: Altlson Gmith

BUDGEY CONTINGENCY CLAUSE

A

itts mutually egreed that if the Budget At of the currant yoar and/or any subsaquent years

coverad under this Agreemant does nat appropriate sufficiemt funds for the pmgrams:et?lis

Agresment shall ba of no furthet force and effoct. In this. event, the State sha¥l have no

kabifity a9 pay any funds whatsosver to Contractor or to fumish any ather cangisérations

;qgfethw Agr‘;:‘emom and Contractar shall not be obligated to perform any provisions of
nan d f )

Ir unding for any fiscal year is reduced or deleted by the Budget Act for purposes of tis
program, the State shall have the option W either caneol this Agreemant with no llabiity

- #ceurring o the State, o offer an agreement amandment to Contractor lo reflec! the

reduced amount, -

PAYMENT

Ai

B.

C.

_femRl'd  LE2S L2E 916

Costs for this Agreement shall bo comptted in socortiance with State Administrative Manual
Sections 8752 and 8752.1,

Nothing hemln conlained shall preciude advance payments pursuant lo Adticie 1, Chaptler 3,
Part 1, Divislon 3, Title 2 of the Govemmeant Code of ihe Stete of Califomia,

this referénce Incorporated harein.

- Costs shafl be computed in accordance with Exhibit 8.1 which fs atiached hereto'and by

ALg NDLLHOMTE THILDB0 B0t SBIE~ TN
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Departmant of Genoral Sarvicae

- Office of Administrative Heardngs
Interagency Agresmeont No. 4427
May 285, 2005
PageZof 2

4 CONTRACTS FUNDED BY THE FEDERAL GOVERNMENT

A,

LCrTTd

it is mutually understood between the parties that this contract may bave been written
before asceftaining the availabiitty of congressionat appropriation of funds, for the mukual
benefit of both partios, in order to avold prograr and fiscal detays which would occur if the
cantract wars executed after thet datarmination was made. :

This contract is valid and enforceable only if sufficlent funds are made available to the
State by b United States Governmeiit for Fiscal Years. 0806, 0807 and 07/08, cavessd
by this agreemant for the purposes of this grogram. In addition, this contruct is subject to
sany additional restrictions, limitationz, or condlons enactad by the Congrase or any stutute

“enacted by the Congress, which may. affect the provisions, terms, or funding of this
cettract in any manner, L

Itla mutually agresd that If Congrass does not appropriate sufficient funds for e program,
{his contract shall be amended to reflect any redustion in funds. -

The department has the option to void the contract under the 3-day cancelistion clauas or
to amend the contract to reflact any reduction of funds. -

The rodpiém ghall comply with the 8ingle Audit Act and ihe reporting requiraments sat
forth In OMB Clroular A-133. o “

£L2S l2g st N8 NOTLIRONGS MIoEds 8S:51  GROR~TZ-NON
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~ Dopartmant of Generat Servicos
Offica of Administrative Hearings
' Interagency Agresmant No. 4427
" K May 25, 2068 .
o : , . Page 1 of 1

B EXHIBIT C
GENERAL 'rems AND CONDITIONS

1. . APPROVAL: This Agreement .is not valid until signed by boéh,padies and approved by the
Department of General Services, if required. . SRR

2. AUDIT: The agancy performing work under this Agreement agrees that the awardi department,
the Departmant of General Senicos, the Bureau of State Audits, or th:? deskjnated
representative GhEH have the right 1o review and to copy any records and supponing
dacumentation pertaining to the pefisrmance of this Agreement if it exceeds §10,000. The agency
perfman work agrese to maintain such records for possible audit for a minimum of three (3)
years efter final payment, unless a longer period of record retantion is stipudated,

3.0 PAYMENT: Casts for this Agreement shali be computed in accordance with State Administrative

Manusl Section 8752 end 8752.1,

4. AMENDMENT: No amendmant or variation of the terms of thie Agreement shall be valid unless
mede in wiiting, signed by the parties, ang approved as required. No oral understandiny or
agreement not inoorporsted in the Agreement i binding on any of the parties.

6. BUBCONTRACTING: All subcontracting must comply with t’he: requirerents of the State
Contracting Menual, Section 3.08. A , .

"6, ADVANCE PAYMENT: The parties to this int&régenw agreement may agree {6 the advancing of
funds aes provided in Govamment Code Seations 11257 through 11283.

7. DISPUTES: The agency parfoming wark under thia Agresment shall continue with the
responsitillites under this Agreement during any dispute. _

8 TIMELINESS: Time is of the essancs in this Agreement. 3., b
8.  TERMINATION: Etther agency raserves the right t terminate:this agreement upon one-hundred

and twenty (120? days written notice to the other. The agéncy providing the services shall be
relmburged for all reasonable expenses incurred up to the date of enmination.

C2RV'd 625 L8 916 CALG NOLLEDNES TH1I3KS BRIST  SEUP-TE-NON
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EXMIBIT D

10.

- 1.
12.

3.

A manthly status report wil ba preparsd and Wil acoompany the monthly invoices.

SPEGIAL TERMS AND CONDITIONS

OAH will submk quarterly reports to the contract monitor. These reports will address activities

- conductad and planned as weli as conoems 6r obstacles. Thase raports will ales include the data

reported In quartedy data reports. '

OAH will work closely with the contract mienitor and ather CDE staff assigned o tha project.
OAH will make afl data collectsd avaiable for placomant on the CDE Wb site.

‘]’ -

~ OAH Wil proposs any suggested changas in the law through the contract monior io COE} * ;

vy
e "

OAN wil ensure that all iravel raimbursemants wili be cansistant with the rates established by th
siate Departmernt of Personnel Administration. -

OAH Wil work through the contract moniftar to ansure that all eligibte contracor st and
subcontractors will obitain state rates for trave! to minimize the cost to the state. o '

OAHwil provide the cantract monitor each Janualy 5 with & projection of casts for tha femainder
of the fiscal year so that budget revisions and contract amendmants can be Intlaled as necessaty.

OAR will inform the contract monitor when charging professional project personnel.

Al material developed under the temns of this aqraeﬁ\ent will become the property of the
Calfornia Depariment of Educstion. : o

OAH will malntaln accounting records and other evidence pertalning t eosts Incurred and will -
mske them avallable to COE during the perids of the interagency agreement and for five years

. after final payment on the agreament. -

OAH will parmit CDE to audit, review, and Inspect OAH's activitles, books, documents, papare,
ond fecarde dusing the progrecs of the work and for five years following final payment. All
documsnte aesociated with mediations end hearings will be retained for the same time pariod.

All equipment budgeted to be purchazed by OAH for the Special Education Hesfing Offica will be

owned hy CDE. OAH will work with CDE through thoe contract monitor on the transfer and
digposition ot equipment no longer rieeded by thf comractor.

i
i

£2 01y 1e ' :
£525 2B5 916 , Alg muugms WI935 65:ST  SOGE-T2-NON
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;. . 11/2142805 16:51. 9169960 .  PAGE 16794
_Departmant of Gonoral Sarvicas
. Office of Administrative Haarings
. Intaragency Agrosmont No, 4427
- : Mzy 25, zoga '
o , S .- Page3afd

1. The time scheduléd for hearings andior medlations which are cancaliled or cartinued on
such short notios thet GAH can not re-schetule that fime for the ALJ. 1t is anticipated that
this wil happen Infrequently and that OAH will make every effort to find othat bilable
sotivities in which the ALJ can engage. ' '

g. Remumemem for the cogt of transeripta, not to exceed the setusl cost to OAH for this
service, o ' ' '

h.  Electronic recording of heating or procesdings will be reimbursed at tie flat rate of $30.00
per day. This does not include the costs of transaript preparation,

EC/ST'd 132G A2S 976 N1Q NOILYINAS W12368 65141 F2RE-TE-NON
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, ‘BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
' SPECIAL EDUCATION DIVISION

STATE OF CALIFORNIA
- In the Matter of: |
STUDENT; E OAH CASE NO. N2007090067
Petitioner,
V.

" FALLBROOK UNION HIGH SCHOOL
DISTRICT, '

Respondent.

DECISION

Administrative Law Judge (ALJ) Susan Ruff of the Office of Admmlstratwe
Hearings, Special Education Division, State of California (OAH), heard this matter on
October 16, 17, 18, and 19, 2007, in Fallbrook, California.

A Ellen Dowd, Esq., represented Petitioner (Student) at the hearing. Student’s mother
was present throughout the hearing. Student was not present.

Sharon Watt, Esq., of Filarsky & W att, represented Respondent Fallbrook Union '
High School District (District) at the hearing. Sallie Hunt, Director of Special Education,
was present at the hearing on behalf of the District.

Student’s due process complaint was filed on September 4,2007. On September 7,
2007, the parties agreed to waive the 30-day resolution session period and proceed to
hearing. At the close of the hearing on October 19, 2007, the parties requested time to file
written closing argument. The matter was taken under submission on November 6, 2007,
upon receipt of the parties’ written closing argument. The parties stipulated that the deadline
for preparation of the Decision in this matter would be extended until two weeks after the
receipt by OAH of the written closing argument (November 20, 2007)."

' Because of the waiver of the resolition session period, the 45-day time limit for hearing and decision
began to run the day after September 6, 2007. (Ed. Code, § 56501.5, subd. (d).) The parties stipulated 1o an
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_In the District’s written closing argument, the District attached an exhibit and
requested that the ALJ take official notice of that exhibit. Student filed an objection to that
request. [f the District wished to have its “exhibit” considered as evidence, the District
should have produced the exhibit to Student’s counsel prior to the hearing in accordance with
the requirements of Education Code section 56505, subdivision (e)(7), and sought to
introduce the document into evidence during the hearing. The District made no attempt to - -
introduce the document into evidence or to keep the record open to permit the District to
obtain the document. The District does not give a sufficient reason for attempting to
introduce an “exhibit” after the close of evidence when Student has no chance to respond.
The District’s request is denied . (Ed. Code, § 56505, subd. (e)(8).)*

I'SSUESJ :

1.~ Did the District fail to offer and provide a free appropriate public education
- (FAPE) to Student during the 2005-2006 school year when Student was in the eleventh grade
in one or more of the following ways: :

a. Failurelto provide parenfs with options for Student’s graduation.

b. Failure to write aﬁy handwriting goals.

C. Failure to prc;vide occupational therapy services for handwriting.

d Failure‘tov take appropriate action when Student failed to make progress

to meet goals.

e. Faiiure to provide a behavior support plan, and/or failure to write
adequate behavioral goals. '

2. Did the District fail to offer and provide a FAPE to Student during the 2006-
2007 school year when Student was in the twelfth grade in one or more of the following
ways: : '

extension of the deadline to give the ALJ sufficient time to review the evidence and written closing argument of the
parties. '

2 To help provide clarity in the record, the District’s closing brief was marked as Exhibit 94. Student’s
closing brief was marked as Exhibit X, and Student’s Errata Pages were marked as Exhibit Y. '

' This list of issues is modified from the list in Student’s due process complaint filed on September 4,
2007. During the hearing, Student requested and received permission to withdraw some of the issues in the due
process complaint. In addition, a few of the issues listed above have been revised for clarification purposes. In its
closing brief, the District states that “the Hearing Officer ruled that Petitioner would not be allowed to proceed” on
certain issues. That characterization is not accurate. [nstead, it was Student who requested and received permission
to withdraw certain issues from this matter. The limiting of certain issues was also done at Student’s request.

1
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a. Failure to write any handwriting goals.

b. ‘Failure to provide social skills training.

C. Failure to provide occupational therapy services for handwriting.

d. | Failure to timely provide communicétion logs.

€. Failure to timely provide a behavior support plan.

f. Staff insensitivity to words and actions that trigger anxiety in Student,
g. Staff insensitivity to parental concerns.

h Failure to provide any educational program (such ‘as home hospital or

itinerant teacher) after May 3, 2007.

i Failure to provide parents or Student with options for graduation,
and/or predetermination of placement.

J- Failure to provide a safe learning environment. /

FACTUAL FINDINGS

Did the District Deny Student a FAPE During the 2005-2006 School Year by Failing to
Provide Student’s Parents with Options for Student’s Graduation? Did the District Deny
Student a FAPE During the 2006-2007 School Year by Failing to Provide Student’s Parents
with Options for Student’s Graduation and/or Predetermining Student’s Placement?*

I. Student is an 18-year-old man who lives within the Fallbrook Union High
School District. Student’s parents have educational rights for Student. During the 2005-
2006 and 2006-2007 school years at issue in this case, Student attended Fallbrook High
School and was eligible for special education under the category of autism.

2. Student contends that the District failed to provide Student and his parents
with sufficient information regarding Student’s graduation options, thereby denying Student
a FAPE. Student also contends that the District made a predetermination of placement at the
June 2007 IEP meeting. The law provides that parents have a right to participate in the
development of the individualized education program (IEP) for their child. Part of their
participation includes the right to be informed of the availability of FAPE and all available
alternative educational programs, both public and nonpublic. On or before a Student’s

“ Because the same factual findings are necessary to decide both of these issues, they will be addressed
under the same heading of this Decision.
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sixteenth birthday, the Student’s IEP must include information regarding Student’s options
for postsecondary goals and transition after high school.

3. Student is considered to be in the “high-functioning” range of the autism
spectrum. His cognitive ability is in the average range, but his disability impedes his
academic and social progress. He has significant problems with communications, social
interaction; auditory memory, perseverating on issues, and anxiety. His educational areas of .
need during the 2005-2006 and 2006-2007 school years included reading comprehension,
math, social skills, problem solving and vocational skills. During those two school years
Student was placed in a special day class (SDC) for most of his academic subjects because of

significant academic delays.

4. California law provides two different “tracks” by which a special education
student can complete high school. If the student is capable of meeting the requirements to
obtain a high school diploma, the student is said to be on a “diploma” track. If a special
education student does not have the capability of meeting the requirements for a high school
diploma, the child may be placed on a track which leads to a certificate of completion. For
example, a certificate of completion might be awarded when a student’s limited cognitive
abilities make it impossible for the student to pass an algebra class necessary to earn a
diploma or to pass the California High School Exit Exam (CAHSEE). The requirements for
attaining a diploma from Fallbrook High School include passing an algebra class and passing
the CAHSEE.

S. A student who obtains a certificate of completion from the District can still
participate in the graduation ceremony at the high school. In addition, community colleges
such as Palomar Community College permit students without high school diplomas to enroll
in some of the college classes.

6.  Insome cases a special education student who completes high school and
obtains a certificate of compleuon from thc District may be permltled to return for another
year of high school as a “super senior” or “second year senior.’

7. The District offers a “transition program” for special education adults after
high school. The program is desngned to teach adults the basic skills necessary for adult life
and working in the community. :

8. There are also nonpublic schools which provide education to spec1a1 needs
adults after they have completed high school.

9. Prior to reaching high school age, Student attended school in the Fallbrook
Union Elementary School District. During Student’s middle school years, Student began
attending the Country School, a nonpublic school. During the 2003-2004 school year,
Student’s first year in the District, Student continued to attend the Country School at the
District’s expense. During the summer of 2004, Student was gradually transitioned to
Fallbrook High School, which Student attended. for Student’s remaining three years of high
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school. On May 3 2007, about a month before the end of Student’s senior year of high
school, Student’s parents pulled Student from the high school based upon the
recommendation of Student’s private psychiatrist.

10. . One of the main factual disputes in this case involves whether the District staff
prov1ded Student’s parents with sufficient information about Student’s options for '
graduation. Student’s mother testified that at no timie did the District staff inform Student’s
parents during any IEP meetings prior to June 2007 that Student would not achieve a high
school diploma when he graduated from Fallbrook High School. According to Student’s
high school report cards; he received mostly As and Bs, and Student’s mother believed he
was doing well in his classes. She stated that she first learned Student would not graduate
with a diploma late in the 2006-2007 school year, when counsel she had retained explained
that to her. She said that the District staff never explained what the checked boxes regarding
certificate of completion in the IEPs meant. Student wants to earn a diploma. Had Student’s
mother realized he was not on a diploma track, she would have taken steps to understand
why or change it. :

1. The District witnesses dispute the testimony of Student’s mother. The District
contends that Student’s mother was aware that Student was working toward a certificate of
completion, not a diploma, at all times while he was at Fallbrook High School. Sallie Hunt,
the District’s Director of Special Education, testified that the issue of a certificate of o
completion was discussed at every single IEP meeting in which goals and objectives were
discussed since the time Student transferred from the Country School, except possibly one
IEP meeting called by Student’s parents to discuss problems with Student’s one-to-one aide.
It was always understood that he was working toward a certificate of completion. Hunt
described one conversation she had with the parents in the winter of the 2006-2007 school
year, in which she stated that the only thing Student could not do without a dlploma was join
the military and that was not an option for him.

12. Other District witnesses supported Hunt’s testimony. Margaret Martineau, the
school psychologist who assisted with Student’s social skills group during the 2005-2006
school year, testified that there was always discussion at the IEP meetings about certificates
of completion, and they decided from the beginning that Student would be on a non- diploma
track. Carla Crane, Student’s case manager and special education teacher during his senior
'year, testified that she believed that Student’s mother understood that Student would be
getting a certificate of completion. Crane could not recall a specific conversation about the
topic, but she stated thal Student’s mother made comments such as “I understand he is on a
certificate program.”

13. Inorder to determine what information was or was not given to Student’s
parents by the District staff and the significance of that information, it is necessary to review
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the [EP meeting reports, beginning with the May 21, 2003 meeting that occurred prior to the
time Student began school in the DlStI‘lCt ,

: 14.  Although Student was still in middle school and not yet within the jurisdiction
of the District at the time of the May 21, 2003 IEP meeting, Sallie Hunt, the District’s
Director of Special Education, attended the meeting. Student’s mother and father also
attendéd the meeting. The notes of the meeting indicate that Student would be taking the
“CAPA?” (California Alternative Performance Assessment) rather than the standard state
achievement testing given to all students. The CAPA is designed as an alternative test for
students who are not performing at grade level. Under the preprinted language in the IEP
stating “Differential Performance Standards for Graduation Required,” the handwritten
notation states: “to be determined.” There is no mention in the IEP notes of any discussion
regarding high school graduation or a high school diploma. '

15. A follow-up IEP meeting was held in June 2003. Ms. Hunt also attended that
meeting. There is no reference to high school graduation or certificates of completion in the
IEP. In April 2003, Student’s parents sent a written request asking that Student be exempted
from statewide testing during Student’s eighth grade year.

16.  Student attended the Country School during his first year of high school. An
[EP meeting was held on January 13, 2004, to review Student’s progress and his placement
at the Country School. On April 28, 2004, the District sent CAPA materials to the Country
School for testing. The evidence did not establish whether Student took this test at the
Country School. Student’s mother testified that no one explained to her that Student would
need to take the state’s standardized achievement tests in ninth grade in order to obtain a
diploma. School psychologist Margaret Martineau also could not remember an [EP
discussion about whether exempting Student from taking high school standardized testing
would prevent him from getting a diploma.

17.  OnMay 11, 2004, Student’s annual [EP meeting was held. Student’s mother
was in attendance. The “special factors” page of the IEP under the “transition” section
contains a handwritten notation stating: “preparing for certificate of achievement.” Miguel
Espinoza, one of Student’s special education instructors at Fallbrook High School the
following year, attended the meeting. He could not recall whether there was a conversation
at the meeting concerning a certificate of completion and admitted that the phrase “preparing
for a certificate of achievement” could have been written before the meeting. The IEP stated
that Student would take the CAPA. The remaining [EP meeting notes do not reflect any
discussion about a certlﬁcate of completion or diploma.

18, Student began attending Fallbrook High School during the 2004-2005 school
year. He took most of his academic classes in the school’s “Bridge” program, an SDC

’ These school years are prlor to the statute of limitations period, but they are relevant to the current issue.
If events at these earlier [EP meetings had given the parents the information they needed, there might have been no
need for the District to give the parents the same information at a later date.
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designed for pupils who, because of their disabilities, were unable to gain educational benefit
from general education classes. Although the Bridge program is an SDC, it is possible for a
pupll to start in the Bridge program and ultimately attain a hlgh school dlploma dependmg
on the pupil’s individual abilities.

19.  On November 3, 2004, an IEP' meeting was held to review the three-year
(triennial) assessment done of Student. Ms. Martineau had administered cognitive testing as
part of the triennial assessment. She reported to the IEP team that Student scored in the
average range of intelligence on an untimed, nonverbal intelligence test. The handwritten
notes of the meeting reflect Martineau’s report.

20.  During the hearing, Ms. Martineau testified that she believed her test results
were a fair measure of Student’s true cognitive ability. She explained that Student’s parents
were very concerned about Student’s anxiety and did not want him “melting down.”

- Martineau had thought that Student might be able to make it on a diploma track, but the IEP
team determined that it was better to make Student comfortable in the District’s Bridge
program with a modified curriculum. There are no specific handwritten notes in the IEP to
reflect the team’s decision to keep Student off a diploma-bound track. The IEP reflects that
Student was readmg at a fifth grade level and his math was at approximately a third grade
level.. : :

21. Mr. Espinoza recalled that the team exempted Student from statewide
assessments because they felt Student could not handle the anxiety or frustration of taking
the tests, but Espinoza could not recall whether there was a discussion at the meeting about
whether Student’s failure to take tests would 1mpede Student’s ability to graduate with a
diploma.

22. - The IEP reflects the team’s decision to exempt Student from state testing.
Under the California State Assessment heading, the notes contain the number “40.” This was
the District’s numerical code indicating the parents had requested that Student not be
involved in statewide testing. Another handwritten note beside it explained the reason as '
“parents’ request.” The IEP also noted that the “promotion standards” would be according to
the IEP, not the District standards. The IEP meetmg notes conclude that “An Indwxdual '
Transition Plan will be written in May.”

23.  The State or District Wide Assessment sheet in the IEP contains pre-printed
language in tiny print stating: “The IEP team, including parent(s) or guardian(s), anticipates
that the student will not be a candidate for a regular high school diploma but rather will be a
candidate for a certificate of educational achievement/completion.” That box has been
checked on the document. There is large, handwritten language farther up on the page
stating: “Significant academic delays in all areas preclude success on any/all CA
standatdlzed assessments.” N

24, Aside from the checked box on the assessment page, there is no mention in the
IEP meeting notes of a discussion regarding a diploma or certificate of completion. Ms.
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Hunt, who took the notes at the meeting, explained that she does not record everything in her
handwritten notes if there is already information on a topic elsewhere in the IEP. -

25.  Student’s transcript shows that Student got As in all his classes during his .
tenth grade year and mostly As during his eleventh grade year. Mr. Espinoza explained that -
Student’s classes were special education classes which taught core curriculum, butata
modified level. An individual could tell they were special education classes by looking at the
course number on Student’s transcript. Espinoza testified that he had a discussion with the
parents that the classes were special education. At some point during the 2005-2006 school
year, Ms. Martineau spoke with Student about his long term goals, and he said he wanted to
go to college. She thought it was a good goal for him — students in the District’s Bridge 4
program do attend college.

26.  OnMay 31, 2005, another IEP meeting was held. Student was having
difficulty with the one-to-one aide assigned to him, and the team recommended that he work
with classroom aides instead of having a one-to-one aide assigned to him. The notes
reported that Student had made excellent progress in reading and was performing at a sixth
grade level. The team determined that Student would be placed in a regular education
classroom for life sciences and physical education the following school year.

27. On October 19, 2005, an IEP team meeting was held. The meeting was called
by Student’s mother to discuss the situation with Student’s aide support. Student’s mother
and father both attended the meeting. The meeting notes reported that Student had been
moved from the general education science class to an SDC class. Student had been stressed
and overwhelmed by the volume of work in the general education science class, and the work
was too academically challenging for him, even when modified. The notes state that “Mr.
Espinoza presented a draft of some Individual Transition Plan activities.” The notes do not
elaborate on what was discussed about those activities, and the IEP does not contain a copy

of the draft.

28.  Student’s next annual IEP review was held on November 30, 2005. Both of
Student’s parents attended the meeting. The IEP contained the same State or District Wide
Assessment sheet as the November 2004 IEP had. Once again there was a box checked next
to the tiny, pre-printed language on the form stating: “The IEP team, including parent(s) or
guardian(s), anticipates that the student will not be a candidate for a regular high school
diploma but rather will be a candidate for a certificate of educational
achievement/completion.” Mr. Espinoza explained that he wrote some of the handwritten
notes on that page prior to others and identified some of the [EP notes as being written
during the meeting. He said the box next to the statement regarding the certificate of
completion was checked during the meeting.

29. - The evidence does not support Mr. Espinoza’s statement in that regard. Mr.
Espinoza testified from a photocopy of the exhibit. However, when the original exhibit was
subsequently entered into evidence, it was clear that the comments written during the
meeting were in blué ink while the ones written before the meeting were in black ink. The
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mark in the box next to the certificate of completion language was in black ink, so the box
~was obviously checked prior to the start of the meeting.

30.  The individualized transition plan (ITP) page of the IEP was also written in
black ink, indicating that the form had been filled out prior to the meeting. The only blue ink
on the page was in the page numberi mg at the top and the ink used to cross out the word
“draft” which had been written on the page The ITP had the box for “letter/certificate”
checked instead of the box for “diploma.” Under the heading of “unsubsidized part-time
employment” the ITP listed the word: “Paleontology.” No one at the meeting discussed with
Student whether it was realistic for him to try to become a paleontologist. Under the heading
“Part-time college” and the heading “regular wage scales” it stated “TBA..”” . According to
Mr. Espinoza, this meant “to be arranged.” The [TP mentioned participation in the
Community Based Instructional Program (CBI), but made no mention of attending the
District’s transition program after high school. The CBI program permitted a student to
practice job skills in the community. The students worked at different job sites, learned
about how to act at a job site, learned to fill out time sheets, and similar skills.

31. As with the November 2004 IEP, the California State Assessment section of
the November 2005 IEP listed the word “40” based on the “parents’ request.” That was also
written in black ink, indicating that it was filled out before the meeting. Someone had
written in blue ink on the IEP that Student would attempt the reading portion of the “CAT-6”
(the state standardized testing). The meeting notes (written in blue ink) mention that Student
was making excellent progress in reading and would be moved to a resource English class
from the Bridge program. The resource program was designed for Students who had a
higher level of achievement than the Bridge Program, but were still not ready to be placed in
a general education reading class. The blue-ink notes make no mention of an IEP discussion
about a certificate of completion or diploma. Espinoza testified that it was not necessary to
include that in the notes, because it was already listed in other places in the IEP.

32.  Student’s next annual IEP was held on November 27, 2006, during Student’s
senior year. Both of Student’s parents attended the meeting. The IEP notes indicate that
“Parents are concerned that [Student] is not ready to ‘graduate’ and/or move on to Transition
program.” The word “graduate” was placed in quotations in the IEP, but the District
witnesses did not explain why. School psychologist Sandra Magaro teStiﬁed that Student’s
parents did not ask questions about whether Student would get a certificate or diploma at that
IEP meeting. They just talked about the graduation coming up.

33.  The promotion criteria box in the IEP is checked for “District,” not “IEP” as it
had been the previous year. The graduation plan has a box checked beside a pre-printed
statement: “To participate in high school curriculum leading to a Certificate of Completion.”
This pre-printed information is in larger type than the tiny statements regarding certificates
of completion in the prior [EPs. Above that pre-printed statement is another pre-printed
statement about attaining a high school diploma, which does not have the box checked.
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34.  The meeting notes state that “[Student’s] parents want him to be a second year
~ senior next year. Mrs. Hunt suggested that he have a four period day with work activities in
* the afternoon.” There is a page attached called “Transition Services” which recited that
Student had not passed the California High School Exit Exam (CAHSEE) or an algebra
class. It also showed that Student-had completed 210 out of 230 credits needed for
graduation. Hunt testified the purpose of having Student come back to high school the
following year as a “super-senior,” was not to enable Student to get a diploma.. Instead, the
District considered it because Student’s mother at-that time, thought Student was
“blossommg” in high school

35.  Around December 2006 and January 2007, Student’s parents began to
investigate options for Student for the following year. In approximately January 2007, the
District suggested that Student go to Palomar Community College and attempt the placement
test. Student’s parents were concerned that he was not ready to go to Palomar College. Ms.
Hunt testified that there were also discussions about having Student attend the District’s
transition program the following year, and the parents went to visit that program in-
December 2006. On December 5, 2006, Student’s mother sent an email stating, in part: “At
this point we are looking at [Student] taking ROP to be a Vets Assistant — of course this may
change before he graduates, but for now it appears do-able.”

36.  Student continued to receive excellent grades during his time at Fallbrook

- High School. For example, Student received a B- in his computer class during his junior
year and a B- in his first semester of his foods and nutrition class in his senior year. These
were both general education classes, not SDC or resource classes. Webber Comella, the
computer class teacher, testified that Student’s grade was probably inflated, but gave no
indication that he informed Student’s parents of the inflated grade or reported that to
Student’s IEP team. On the few occasions when Student’s grades in a class dropped
significantly, Student’s parents were concerned and sent emails to District staff to find out
what had happened. For example, in March 2007, when Student’s parents learned from a
progress report that Student was getting a D+ in his foods and nutrition class, Student’s
‘mother sent an email to Student’s case manager to find out what they could do to help bring

his grade up.

37.  On February 12, 2007, Student signed a document entitled “Student’s
Statement Regarding School Attendance” which stated that “[Student] will participate in an
Adult Transition Program” the following year. ‘The document makes no mention of a
diploma or certificate of completion.

38.  As discussed in Factual Findings 75 - 131 below, Student s behavioral
problems began to escalate in the middle of his senior year. On March 21,-2007, the IEP
team held a meeting to discuss Student’s behavior support plan. There is no indication that
the IEP team discussed the certificate of completion or diploma at that meeting.

39, - On May 3, 2007, Student’s parents withdrew Student from Fallbrook High
School based on the advice of Student’s private psychiatrist. Student has not attended
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Fallbrook High School or any other school program since that time and has been living at
home with his parents. -

"40.  On May 10, 2007, another IEP meeting was held to review Student’s triennial
assessment. Although Student’s three-year review was not due until November 2007,
Student’s parents wanted an update of how he was doing and the District wanted to help
determine Student’s placement for the following year. Therefore the District conducted the
triennial assessment a few months early. The cover sheet of the IEP listed Student’s “exit
date” as June 14, 2007, and the “exit reason” as “72 Grad HS other than diploma.” The IEP
summarized Student’s academic skills as follows: Reading: “Can read a 10th grade level
literature text; has only literal level of comprehension;” Written Expression: “Can write a
~paragraph or a letter. Can use a wordprocessor and spell check;” Mathematics: “Can solve
basic arithmetic problems without a calculator.”

41. The IEP had the box checked for certificate of completion under graduation
plan. Student’s mother testified there was no discussion at that meeting about the certificate
of completion and she never noticed the box regarding the certificate of completion being
checked. No one told her that Student would have to pass the CAHSEE to graduate. Ms.
Hunt thought there must have been some discussion about a diploma at that meeting, because - -
Student’ mother wrote a follow-up email with a proposed goal involving algebra.

42.  Student’s final IEP meeting during the 2006-2007 school year was held on
June 7, 2007. It was held a week before the end of the 2006-2007 school year (which ended
June 14, 2007). The IEP had a box checked stating that Student would earn a certificate of-
completion and another box stating that: “Beginning no later than grade 9” Student’s parents
" must be informed that as of the 2005-2006 school year Student must pass the CAHSEE to
obtain a diploma. Student’s mother raised the issue of Student achieving a high school
diploma during that meeting.

43,  For the first time in all the IEPs, the written meeting notes for the June 2007
IEP meeting describe a discussion regarding a high school diploma. The notes state:
“[Student’s mother] said [Student] would like to earn a high school diploma. Mrs. Hunt said
the Algebra I and Geometry requirements will be stumbling block. Additionally, he will.
need to attempt and probably need to pass the Exit Exam. It is unlikely that Student could do
that.” During the lunch break of the meeting, Ms Hunt retrieved pages from the CAHSEE to
demonstrate the difficulty level of the mathematics on the test. However, there was no
discussion at the meeting regarding whether the “stumbling blocks” might be overcome, or
whether, with appropriate education and supports, Student might be able to achieve a high
* school diploma. Student’s mother believes that Hunt had “given up” on Student at that point.
There was no further discussion of the subject at the meeting.

44.  The IEP team discussed two possible placements for Student during the
meeting: either Student could return for another year at Fallbrook High School as a “super- -
senior” or Student could attend the District’s transition program which is also located on the
Fallbrook High School Campus. Student’s mother did not want Student to return to
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Fallbrook High School in either program and asked about a different school. The [EP
* meeting notes do not indicate that any discussion of other possibilities took place. No
witness at the hearing indicated that other possibilities were. discussed.

45.  OnJune 12,2007, Ms. Hunt sent a follow-up letter to the-parents with the
- District’s final FAPE offer. The letter stated, in part: “I realize that the [parents] are still
contemplating [Student’s] academic potential. Nonetheless, the district is offering a
placement at the Fallbrook Union High School District Transition Program.”

46.  There are two relevant evidentiary considerations here: 1) what graduation
options were discussed with the parents in the IEPs leading up to the District’s final
placement offer; and 2) what was discussed at the June 2007 IEP meeting where the
placement offer was made? '

47. There is evidence to support both Student s and the District’s positions
regarding what was discussed at the pre-June 2007 [EP meetings concerning a certificate of
completion/diploma. The strongest evidence in favor of the Student’s position is the
testimony of Student’s mother. Student’s mother was a credible witness. She was calm,
direct and articulate in her answers. She is correct that anyone reviewing Student’s transcript -
would see nothing to indicate he was not working toward a diploma — instead they would see
what appeared to be a very good student who got mostly As and Bs. At all times the parents’
actions were consistent with those of people who thought their son was working toward a_
diploma. For example, on the occasions in which Student’s grades dropped, his parents
immediately contacted the District to find out why. When Student’s parents learned from
their counsel that Student was not on a diploma track, they immediately addressed the issue
at the IEP team meeting and requested IEP goals (such as an algebra goal) to help him on

that path.

48.  Inaddition, the IEP documents themselves support Student’s position. At no
point do the handwritten notes written during the meetings reflect a discussion regarding a
diploma track or certification of completion track until the June 2007 IEP meeting. Although
boxes were checked on the IEP forms to show Student was working toward a certificate of
completion, in at least one instance (the November 2005 IEP) it is clear that those were .
checked before the meeting, so they do not mean a discussion took place during the meeting. .

49.  On the other hand, there is also evidence to support the District’s position.
The District witness testified that Student’s parents understood Student was working toward
a certificate of completion, not a diploma, although many of them could not recall specific
discussions on the subject. Ms. Hunt testified that the subject of a certificate of completion
was discussed at almost every meeting. However, the written IEP evidence does not support
her statement. For example, the fact that the November 2005 IEP had all the information
regarding testmg and the tiny box regarding a certificate of completion marked prior to the
meeting implies that there was no discussion.
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50.  The strongest evidence for the District was the testimony of Margaret
Martineau. In November 2004, when her testing revealed that Student had average
intelligence, Martineau said there was a discussion about whether Student could earn a
- diploma and the team decided to opt for a path that would decrease Student’s anxiety.
However, it does not appear that this District understanding regarding the non-diploma path

was adequately communicated to the parents. The District undoubtedly told the parents that
the Bridge program and modified curriculum would be less stressful for their son. But did
they plainly tell the parents that-their choices would prevent their son from working toward a
diploma? If so, one would-assume that something would be written in the meeting notes. .
‘After all, the IEP team was making a momentous decision that placed a student who
-potentially had the intellectual capability of attaining a diploma on a track that would not
lead to a diploma. Although handwritten notes are not required in an IEP, logic would
indicate that some notation of that decision and the parents’ understanding of the
consequences of their choice would have been written in the meeting notes. The fact that
such a notation is absent strongly indicates that no such discussion took place or that it was
so watered down by the District staff that the parents never really understood the
consequences of the choices they were making.

51.  The checked boxes on the IEPs are also evidence in favor of the District’s
position, but as stated above, in at least one case, it is certain the box was checked and
information written prior to the meeting. The only time a hand- written notation appears
(instead of just a checked box) in all the IEPs before June 2007, was in the May 2004 IEP, )
which occurred just prior to Student transferring from the Country School to Fallbrook High.
There is a handwritten statement on the “special factors” page that says “preparing for
certificate of achievement.” That same page discusses Student’s anxiety and need for
modified instruction. That is some evidence that a discussion took place. However, the
statement does not say “instead of a diploma” or mention diploma at all. Once again, there is
no mention in the notes that the parents understood that their choices regarding Student’s
anxiety would prevent him from achieving a diploma. Student’s mother testified
unequivocally that she never understood he was not working toward a diploma.

52.  The November 2006 IEP contains an ambiguous handwritten statement about
the parents’ concern that Student was not ready to “graduate” and move on to the transition
program. It was unclear why the word “graduate” was in quotation marks, but it does not
prove there was a discussion about certificates of completion or diplomas. The parents could
easily have beliéved that the transition program was just another place student could go after
receiving his diploma, just as Palomar College was.

53. Although there is evidence for both positions, Student’s evidence is sufficient
to “tip the balance” in Student’s favor. No doubt the District employees were sincere in their
belief that the parents understood, but the evidence does not support a finding that the
District adequately informed the parents. Student met his burden of proving that the District
committed a procedural violation of IDEA by failing to provide Student’s parents with
options for graduation.
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54, Likewise, Student has met his burden of proof on the issue of failure to discuss
options/predetermined placement at the Jurie 2007 IEP meeting. As discussed above, once
the diploma issue was raised by Student’s-parents at the June 2007 IEP meeting, the
discussion focused around why Student was not currently capable of attaining a diploma.
There was no discussion of whether Student might be able to attain a diploma within two or
three years, and if so, what would be the most appropriate program to help him attain that
goal. There was no discussion of whether the District’s transition program could help him
work toward a diploma or whether there were other possible placements that could help him
if the District’s programs could not.

55. It appears that, by June 2007, the District had given up on Student. In a
December 13, 2006 email sent to Student’s television technology teacher, Hunt talked about
- Student lacking the “intellectual capacity” to really learn in the class. When Student’s
mother mentioned the possibility of a diploma in the June meeting, Hunt brought in pages of
the CAHSEE to prove how impossible that was. During her testlmony, Hunt made it clear
that the offer to have the Student return to Fallbrook High School as a “super senior” had
nothing to do with Student earning a diploma. :

56.  The evidence at the hearing showed that Student had made significant
academic gains while in high school. His reading had improved from a fifth grade level to a
tenth grade level. His math skills had also improved. Given the District’s own assessment
which found Student’s cognitive ability to be in the average range, the progress Student
made in high school, Student’s desire to work toward a diploma, and his parents’ concern
about the issue, there should, at the very least, have been some discussion at the IEP meeting
about whether there were supports or programs that might be appropriate for Student to help
Student achieve a diploma. Instead, the District presented only two possible programs,
neither of which would help Student work toward a diploma. The failure to have that
discussion constituted a procedural violation of IDEA.S

Did the District Deny Student a FAPE During the 2005-2006 and 2006- 2007 School Years
by Failing to Include a Handwriting Goal in Student s IEP and/or Failing to Provide.
Occupational T herapy Services for Handwriting?’

57. Student contends that handwriting, particularly cursive writing, was an area of
unique need for Student, and that the IEP should have contained goals and occupational
therapy (OT) services to help Student make progress in that area. An IEP is required to
contain goals and objectives to address a student’s areas of unique need. In addition, a
district is supposed to provide designated instruction and services (DIS services), including
OT services, if those services are necessary for a student to benefit from special education.

§ Whether these procedural violations led to a substanﬁve denial of FAPE will be discussed in the Legal
Conclusions, infra.

” These four issues have been grouped together in this section of the Decxslon because they are based upon
the same factual findings. - ) .
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58.  Areview of Student’s IEPs shows that handwriting was recognized as an area
of need for Student almost as soon as Student began attending Fallbrook High School. The
November 3, 2004.IEP noted that Student’s fine motor skill “displays weakness — especially
with writing.” Student’s father told the IEP team that he would like to see Student’s
handwriting improve in “legibility, size and speed” and requested that a handwrztmg goal be
included in the IEP. The IEP team added “smaller, legible handwriting” as part of a goal -
involving Student reading a passage and writing about that passage.

59.  That IEP goal continued in effect until Student’s next annual IEP on
November 30, 2005. The November 30, 2005 IEP notes state that Student’s “fine motor
skills are improving but [he] still lacks in strength. [Student] prefers to print rather than use
cursive.” That IEP contained no goal related to handwriting.

60.. The November.27, 2006 IEP contained virtually the same statement as the IEP
from the previous year: *“Fine motor skills are improving. [Student] prefers to print rather
than use cursive.” Once again, there was no handwriting goal contained in the IEP.

61.  On December 5, 2006, Student’s mother sent an email to Carla Crane,
Student’s case manager, asking for a handwriting goal to be included in Student’s IEP related
to Student signing his name in cursive. Crane responded with an email stating that
handwriting was a “classroom goal,” but that a goal could be added to his IEP for that.

62.  Atthe March 21, 2007 IEP meeting the team added a goal that Student would
be able to “sign his name in cursive without a model.” The “baseline” for the goal stated that
he could sign his name in cursive with a model. Crane presented this goal to the IEP team.
Crane had noticed earlier in the year that Student was unable to sign his name, and the
parents requested the goal, so the District decided to add it. Crane said she had worked on
that skill with Student prior to March 2007, even though there was no IEP goal. The
District’s evidence included a sheet in which Student had practiced signing his name in
cursive. Although the sheet was undated, Crane testified that it was created in January 2007.

63. . The May 10, 2007 IEP noted that Student “prefers to print but has been -
working on.. wrltmg his name in cursive without a model.”

64.  Student and the District submitted various documents in evidence which
contained Student’s “signature.” In very few of these did Student’s “signature” appear in
cursive writing. For example: On May 5, 2005, Student printed his name instead of signing
it. He did the same thing on March 22, 2006. On June 6, 2006, Student properly signed his
name in‘cursive on a document. However, after that, Student printed his name instead of
signing it in documents dated November 27, 2006, Tebruary 12,2007, May 3, 2007, and
May 9, 2007.

v 65.  Student’s teachers also differed in their opinions about whether Student could
write his name in cursive. Mr. Espinoza thought that Student could accurately write his
name in cursive. Lynette Shires, Student’s foods and nutrition teacher during his senior year,
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