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Plaintiff/Petitioner 




DEMAND AND NOTICE OF










DISQUALIFICATION FOR

CAUSE, STATEMENT OF DISQUALIFICATION/EXHIBITS 

v.






(CCP § 170.3 (c) (1))


CALIFORNIA DEPARTMENT OF


Department No. 30
MANAGED HEALTH CARE; DANIEL

Judge: Hon. Thomas P. Nugent

ZINGALE, DIRECTOR; ANDREW GEORGE, 


SENIOR STAFF COUNSEL, HMO HELP


CENTER; DOES 1 – 100,




    
Defendants/Respondents


Please take notice that Plaintiff, Jacquelyn Finney, in the above-entitled case demands that the Honorable Thomas P. Nugent, the Judge to whom this case is assigned, be disqualified for cause.  Judge Nugent is prejudiced against plaintiff and has failed to disqualify himself pursuant to PEREMPTORY CHALLENGE (CCP § 170.6) filed on December 3, 2003.

Judge Nugent’s conduct has destroyed the appearance of judicial impartiality and has forever deprived plaintiff of confidence that her Constitutional and Civil Rights can or will be fairly and impartially considered and determined by this jurist. 

On December 5, 2003, Judge Nugent denied plaintiff’s peremptory challenge, without declaring the facts upon which his denial was based, and refused to refer the case for reassignment to a different Judge.  He did not declare that the challenge was insufficient as a matter of law or was untimely in his order.  

However, on December 8, 2003, Judge Nugent made an after-the-fact determination that plaintiff's challenge was "untimely" in his Order to Strike plaintiff's Motion to Disqualify Judges Weber and Strauss.

Plaintiff contents that Judges Nugent, Weber and Strauss cannot rule on their own impartiality in that serious disciplinary consequences may follow a determination that a judge is biased.  (In re Rassmussen (1987) 43 Cal.3d. 536, 538)

Plaintiff filed her Peremptory Challenge at the earliest practicable opportunity, after discovery of the facts constituting grounds for disqualification.

On August 4, 2003, ten (10) days after Judge Nugent denied plaintiff’s Motion for Protective Order to compel defendants to reasonably accommodate her polio disability and imposed $1,119 in sanctions, without explanation, in apparent retaliation for making her motion, plaintiff requested an investigation by Presiding Judge Richard E.L. Strauss.  Plaintiff complained that Judge Nugent violated the Court’s Policy Against Bias, Rule 989.3, Canon 3 (B)(5) and (6).  (Exhibit No. 1) 

Exhibit No. 1 states at page 2 paragraph 10:

“Pursuant to the findings of the Presiding Judge, I reserve my right to move to 

disqualify Judge Nugent for cause under Code of Civil Procedure § 170.6(2).”

In a letter to plaintiff dated September 18, 2003, Presiding Judge Strauss refused to investigate plaintiff’s complaints or cause them to be referred to appropriate authorities for investigation.  (Exhibit No. 3)  His refusal constitutes administrative malfeasance pursuant to California Commission on Judicial Performance’s “2002 Private Disciplinary Actions” against another judge who refused to investigate or cause appropriate agencies to investigate arguably serious misconduct by a judicial colleague.  
By Memorandum dated November 22, 2003, plaintiff sent a complaint re: Violation of ADA Title II by Judges and the Court to David Yamasaki, Assistant Executive Officer, San Diego Superior Court (North County Division) and copied William C.Vickrey, Administrative Director of the Courts.  

Mr. Yamasaki replied by letter dated December 5, 2003, and copied William C. Vickery, Director, Administrative Office of the Courts.  (Exhibit No. 5)  As a pretext, he stated that the San Diego Superior Court’s reasons for consciously and deliberately violating the ADA was a result of “…an enormous budget crisis...”  In fact, the San Diego Superior Court has not been in compliance for a decade prior to the budget crisis.  Moreover, other California Superior Courts are seriously attempting to comply with ADA by allocating funds through their budget processes.

Three judges of the San Diego Superior Court are acting in concert to violate plaintiff's U.S. and California Constitutional and Americans with Disabilities Title II rights.  Plaintiff cannot meaningfully pursue her litigation that is of significant importance regarding unconscionable prior restraint on plaintiff's speech as a precondition to obtain state mandated and contract medical benefits from a health plan licensed by the California Department of Managed Health Care. 

Plaintiff's health and safety have been put at risk by these judges' intentional malfeasance and discriminatory animus. 
Demand for Relief

Plaintiff demands that:

1. Judge Nugent and all judges of the San Diego Superior Court be disqualified and that the case be immediately signed to another judge.

2. Plaintiff renews her Motion to Disqualify Judges Nugent and Weber for Cause, which was struck by Judge Nugent on December 8, 2003.

3. The Initial Case Management Conference scheduled for December 19, 2003 be stayed pending reassignment to a different judge.  Both plaintiff and defendants’ counsel agree that Judge Nugent’s February 20, 2003 ruling on demurrer is “inexplicable,” due to his October 9, 2003 Motion for Reconsideration Ruling.  The latter ruling declared all facts supporting plaintiff’s cause of action, in the former ruling, to be “extraneous.” 
4. The Chief Justice provide for the reassignment of this case to a different judge, pursuant to the California Constitution, Article VI, Section 6.  

5. That pursuant to CCP § 170.3(c)(5), the Chairperson of the Judicial Council assign a judge to hear this motion. 

6. All rulings and orders rendered by Judge Nugent be vacated, as Plaintiff’s Statement of Disqualification provides evidence which clearly shows that grounds for such disqualification existed.  (Wickoff v. Janes (1958) 159 Cal.App.2d 664, 670)

This Demand and Notice of Disqualification are based on plaintiff’s Statement of Disqualification/Exhibits, all records and files of this case, and any further oral or documentary evidence introduced at the hearing of this Motion.

_________________________


_______________

Jacquelyn Finney, Plaintiff
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